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SALE TERMS AND CONDITIONS 
 

1. SALE. Seller agrees to sell to Buyer, and Buyer agrees to purchase from Seller, the Equipment. “Equipment” means the modular buildings 
identified in the Agreement, and any Accessories to be furnished by Seller to Buyer. “Accessories” means any additions, attachments, add-
ons, fitments, parts, components, or accessories to the modular buildings to be furnished by Seller to Buyer as may be specified in under this 
Agreement. In connection with its sale of the Equipment and Accessories, Seller shall also perform the services described in the Charges 
Upon Delivery and/or as clarified in the Special Notes portion of this Agreement, if applicable (the “Services”). This Agreement is not a 
construction contract or a contract for improvements to real estate or for the design, planning, construction, alteration, repair or maintenance 
of a building, structure or appurtenance. Seller is not a designer or a manufacturer of the Equipment. 
 

 
2. PAYMENT. Buyer shall pay Seller the Total Price set forth in the Agreement, which shall include all amounts owed for the Equipment, Accessories, 

and Services and which shall be  subject to adjustments for changes, unknown conditions or unforeseen circumstances, including, but not limited to, 
driver waiting time, special transport permits, difficult site conditions, or increases in fuel prices, in accordance with the terms of this Agreement and 
subject to adjustments for all applicable taxes calculated at the time of invoicing (collectively, the “Purchase Price”) on the applicable payment 
schedule listed below. Notwithstanding the possible payment schedules listed below, in the event that an alternate payment schedule is specified in 
the Special Notes of this Agreement, such alternate payment schedule shall supersede the payment schedules listed below. Any amounts not 
specified in the applicable payment schedule that hereafter become due from Buyer to Seller pursuant to the terms of this Agreement shall be due 
thirty (30) days after Buyer’s receipt of Seller’s invoice, unless a different payment period is provided herein. No payments due from Buyer shall be 
reduced by any abatement, setoff, or back charge of any kind whatsoever arising from any cause whatsoever. Neither title nor ownership of the 
Equipment shall pass to Buyer before the entire Purchase Price has been paid to Seller. Buyer hereby grants to Seller, to secure the payment and 
performance in full of all of Buyer’s obligations under this Agreement, a security interest in the Equipment consistent with the provisions of Section 
18 of the Supplemental Sale Terms and Conditions. 

 
(a) NEW EQUIPMENT AND SERVICES PAYMENT SCHEDULE.  
 

• Fifty percent (50%) of the Total Price upon Buyer’s execution of this Agreement. 

• Forty percent (40%) of the Total Price no less than three (3) business days prior to the scheduled delivery of the Equipment to the 
Site. 

 

• Ten percent (10%) of the Total Price Net 30 days from the date of substantial completion of Seller’s scope of work (substantial 
completion does not include punch list items). 

(b) USED EQUIPMENT AND SERVICES PAYMENT SCHEDULE.  
 

• Twenty-five percent (25%) of the Total Price upon Buyer’s execution of this Agreement. 
 

• Sixty-five percent (65%) of the Total Price no less than three (3) business days prior to the scheduled delivery of the Equipment to the 
Site. 

 

• Ten percent (10%) of the Total Price Net 30 days from the date of substantial completion of Seller’s scope of work (substantial 
completion does not include punch list items). 

3. SELLER SCOPE OF WORK; EXCLUSIONS; CHANGE ORDER. Seller’s scope of work is limited to (1) the procurement and/or preparation 
of the Equipment and Accessories (if any) to meet the specifications set forth in this Agreement; and (2) performance of the Services. The 
Total Price excludes all additional services, accessories, ancillary items or equipment and additional on-site labor. The following are 
obligations of the Buyer and specifically excluded from Seller’s obligations under this Agreement: (i) permits and licensing related to the Site; (ii) 
Site engineering or other design services; (iii) selection or preparation of the Site (iv) utilities or temporary power, and (viii) utility connections, 
whether temporary or permanent. Buyer may request changes or alterations in Seller’s scope of work, which Seller may or may not agree to in 
Seller’s sole discretion. Any written change orders shall be incorporated by reference into this Agreement and subject to all Terms and Conditions 
set forth herein. 

 
4. SCHEDULE; BUYER DELAYS.  
 

(a) Buyer will schedule operations such that delivery and installation of the Equipment may be carried out by Seller in one continuous 
operation and in proper sequence. Should there be delays in the Buyer’s preparation of the Site which would delay delivery and/or 
installation of the Equipment, Buyer shall notify Seller no less than ten (10) days in advance of the Estimated Delivery Date. In the event 
Buyer fails to comply with the foregoing requirements, Buyer will reimburse Seller for actual costs and damages incurred, including a 
reasonable markup for overhead and profit for work performed by Seller, resulting from such delay. Any such delay resulting therefrom 
will extend Seller’s period of performance, which may not be a day for day extension of time. 
 

(b) If Buyer delays delivery of the Equipment for any reason for thirty (30) days or longer from the original Estimated Delivery Date, Seller, in 
its sole discretion may take one or more of the following actions which Buyer shall be notified of in writing: (1) revise prices to reflect 
current market rates for materials, equipment or services, which Seller shall notify Buyer of in a written change order prior to delivery of 
the Equipment; (2) require Buyer to pay any remaining balance of the Purchase Price in full; (3) require Buyer to pay a monthly fee for 
storage of the Equipment; and (4) terminate the Agreement and in so doing, Buyer shall be responsible for payment to Seller of a 
termination fee (“Termination Fee”) for the costs incurred and profits lost as a result of Seller’s performance of its obligations under this 
Agreement prior to such termination, and which must be paid to Seller within ten (10) business days of receipt of written notice from 
Seller. Any partial payments previously made to Seller will be credited against the Termination Fee and amounts in excess of the 
Termination Fee may be refunded to Buyer. In the event that Buyer fails to timely pay the Termination Fee, Seller shall have the right to 
collect the full Purchase Price plus all additional costs, including attorneys’ fees, incurred due to Buyer’s failure to timely take delivery of 
the Equipment and/or to pay such Termination Fee. 

 
5. CANCELLATION. It is understood and agreed between the parties that, upon the Buyer’s execution of this Agreement and acceptance of all 

Buyer obligations set forth herein, Seller shall proceed with procurement of any materials, equipment, labor, or otherwise in the performance 
of its obligations hereunder and in so doing, may incur extraordinary costs and expenses. All sales are final and non-refundable upon 
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delivery of the Equipment to the Site. Any requests to cancel this Agreement prior to delivery may or may not be accepted in Seller’s sole 
discretion and must be agreed upon by Seller in a writing that expressly references this Agreement and provides all the terms and conditions 
of the cancellation. In the event Seller accepts a cancellation requested by Buyer, the terms of the cancellation will include a payment to 
Seller for the costs incurred and profits lost as a result of Buyer’s cancellation (a “Cancellation Fee”), which must be paid to Seller within ten 
(10) business days of receipt of written notice from Seller. Any partial payments to Seller will be credited against the Cancellation Fee and 
amounts in excess of the Cancellation Fee may be refunded to Buyer. No cancellation, even if accepted by Seller, shall be effective unless 
and until Buyer timely and fully pays the Cancellation Fee. In the event Seller accepts Buyer’s cancellation but Buyer fails to timely pay the 
Cancellation Fee, Seller shall have the right to collect the full Purchase Price plus all additional costs, including attorneys’ fees, incurred due 
to Buyer’s failure to complete the cancellation. 

 

6. EQUIPMENT INSPECTION; ACCEPTANCE. Following delivery and installation of the Equipment, Buyer shall inspect the Equipment within 
forty-eight (48) hours of substantial completion of Seller’s scope of work for such Equipment. Buyer shall immediately notify Seller in writing 
of any observed defects upon completion of such inspection and should Buyer fail to submit such written documentation within the foregoing 
timeframe, it shall be conclusively presumed between Buyer and Seller that Buyer has inspected the Equipment and that all Equipment is in 
conformance with the Agreement and has been accepted by Buyer. 

 
7. RISK OF LOSS. All risk of loss or damage to the Equipment shall transfer to Buyer upon delivery of the Equipment to the Site. 

 
8. INSURANCE. Upon delivery of the Equipment and until Buyer has paid for the Equipment in full, Buyer shall procure and maintain, at its sole 

expense (including all premiums, deductibles and self-insured retentions), (i) property insurance covering the loss, theft, destruction, or 
damage to the Equipment in an amount not less than the full replacement value thereof (and with a deductible no higher than $25,000), 
naming Seller as loss payee of the proceeds, and (ii) commercial general liability insurance (minimum of $1,000,000 per occurrence and 
$2,000,000 in the aggregate) (and with a deductible no higher than $25,000), naming Seller and its designees as additional insureds. Buyer's 
insurance shall be primary and non-contributory to any insurance maintained by Seller or any other additional insureds. The liability 
insurance policy shall contain cross-liability and waiver of subrogation provisions in favor of Seller and any other additional insureds.  All 
evidence of all required insurance shall be in a form reasonably acceptable to Seller and with a company having an A.M. Best rating of A- 
(VII) or better, and shall not be subject to cancellation without thirty (30) days’ prior written notice to Seller. Buyer shall provide to Seller 
insurance certificates and endorsements (including without limitation, additional insured and loss payee endorsements) evidencing 
compliance with the insurance requirements of this Agreement (including without limitation, the deductible amounts and waiver of 
subrogation) prior to delivery of the Equipment and shall maintain all required insurance coverage until Buyer has paid for the Equipment in 
full. Seller will not and does not provide insurance for any of Buyer’s personal property that may be in or on any Equipment. Any failure by 
Seller to obtain or receive certificates of insurance or any endorsements prior to delivering the Equipment to Buyer will not be deemed a 
waiver of Buyer’s obligations to procure and maintain the insurance specified herein. 

9. INDEMNIFICATION. TO THE FULL EXTENT NOT PROHIBITED BY LAW, BUYER, ON BEHALF OF ITSELF, ITS SUCCESSORS, 
ASSIGNS, PARENTS, SUBSIDIARIES, VENDORS, SUBCONTRACTORS, AND AFFILIATES, AND THEIR RESPECTIVE 
REPRESENTATIVES, DIRECTORS, OFFICERS, MANAGERS, VENDORS, MEMBERS, SHAREHOLDERS, PARTNERS, 
CONTRACTORS, EMPLOYEES, AGENTS, AND ASSIGNS (EACH, A “BUYER PARTY,” AND COLLECTIVELY, THE “BUYER 
PARTIES”) SHALL INDEMNIFY, DEFEND, AND HOLD HARMLESS, SELLER, ITS SUCCESSORS, ASSIGNS, PARENTS, 
SUBSIDIARIES, VENDORS AND CONTRACTORS (INCLUDING BUT NOT LIMITED TO TRANSPORTATION AND DELIVERY VENDORS 
AND CONTRACTORS), AND AFFILIATES, AND THEIR RESPECTIVE REPRESENTATIVES, DIRECTORS, OFFICERS, VENDORS, 
CONTRACTORS, EMPLOYEES, AGENTS, AND ASSIGNS (COLLECTIVELY, THE “INDEMNIFIED PARTIES”) FROM AND AGAINST 
ANY AND ALL LOSSES, FEES, COSTS, EXPENSES, CLAIMS, LIABILITIES, DAMAGES, PENALTIES, FINES, FORFEITURES, AND 
SUITS (INCLUDING COSTS OF DEFENSE, SETTLEMENT AND ATTORNEYS’ FEES, ENVIRONMENTAL CONSULTANTS AND EXPERT 
WITNESS FEES WHETHER INCURRED IN THE ASSESSMENT OR MANAGEMENT OF ANY CLAIM OR AT TRIAL AND ON APPEAL) 
(COLLECTIVELY, “LOSSES”) RELATING TO OR ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT, INCLUDING 
WITHOUT LIMITATION : (1) ANY BREACH OR NON-FULFILLMENT OF ANY COVENANT, AGREEMENT, OR OBLIGATION TO BE 
PERFORMED BY BUYER UNDER THIS AGREEMENT, OR ANY INACCURACY IN OR BREACH OF ANY OF THE REPRESENTATIONS 
OF BUYER SET FORTH IN THIS AGREEMENT; (2) BUYER’S OWNERSHIP AND UTILIZATION OF THE EQUIPMENT; (3) ANY DEATH 
OR BODILY INJURY TO ANY PERSON OR DESTRUCTION OR DAMAGE TO ANY PROPERTY TO WHICH THE ACTS OR OMISSIONS 
OF A BUYER PARTY CONTRIBUTED; OR (4) ANY NEGLIGENT OR INTENTIONAL ACT OR OMISSION OF ANY BUYER PARTY OR 
ANY ACTION RELATED TO OR ANY USE OF ANY EQUIPMENT. If the indemnity and defense obligations in this Paragraph are otherwise 
prohibited by law, Buyer agrees to indemnify, defend and hold the Indemnified Parties harmless from Losses to the maximum extent 
permitted by Law. The indemnity and defense obligations of the Buyer under this Paragraph and those elsewhere in this Agreement and any 
other related agreements (i) shall not be limited by any limitation on the amount or type of damages, compensation, or benefits payable under 
workers compensation acts, disability acts, or other employee benefit acts, (ii) shall survive any termination or expiration of this Agreement 
and shall apply to Losses arising before or after the performance of any obligation under this Agreement, (iii) shall not be construed to negate, 
abridge, or reduce any other rights, including rights of indemnity accorded by Law to the persons or entities indemnified, and (iv) shall not be 
limited or diminished in any way by insurance coverage. 

10. LIMITATION OF LIABILITY. TO THE FULLEST EXTENT NOT PROHIBITED BY LAW, SELLER’S LIABILITY, IF ANY, SHALL BE 
LIMITED TO THE VALUE OF THE total PRICE, AND SELLER SHALL HAVE NO LIABILITY TO BUYER OR ANY THIRD PARTY FOR 
ANY INDIRECT, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES WHETHER BASED ON CONTRACT, TORT (INCLUDING 
NEGLIGENCE), STRICT LIABILITY OR OTHERWISE. 

 

11. WARRANTIES.  
 

(a) USED EQUIPMENT. Except as specifically stated in Section 6(b) below, all Equipment is previously leased or used and will exhibit 
normal wear and tear consistent with other used equipment of similar age or use, including with respect to wall panel surfaces, ceiling tiles, 
windows, flooring, general appearance, etc. BUYER ACKNOWLEDGES AND AGREES THAT THE EQUIPMENT IS SOLD “AS IS, WHERE 
IS, AND WITH ALL FAULTS.” SELLER MAKES NO WARRANTY, GUARANTY, OR REPRESENTATION WHATSOEVER, EXPRESS OR 
IMPLIED, ORAL OR WRITTEN, WITH RESPECT TO THE ADEQUACY OF THE SITE OR FITNESS OF UTILITIES AT THE SITE OR THE 
DURABILITY, CONDITION, QUALITY, DESIGN, CAPACITY, SUITABILITY, OR PERFORMANCE OF THE EQUIPMENT; AND SELLER 
EXPRESSLY DISCLAIMS, WHETHER ARISING BY LAW, COURSE OF DEALING, COURSE OF PERFORMANCE, USAGE OF TRADE 
OR OTHERWISE, ANY (A) WARRANTY OF MERCHANTABILITY, (B) WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE, AND 
(C) WARRANTY AGAINST INFRINGEMENT OF ANY PATENT, COPYRIGHT, TRADEMARK, TRADE SECRET OR OTHER 
PROPRIETARY RIGHTS OF A THIRD PARTY. BUYER ACKNOWLEDGES AND AGREES THAT IT HAS SELECTED AND INSPECTED 
ALL EQUIPMENT PRIOR TO MAKING FULL PAYMENT OF THE TOTAL PRICE OR BEFORE ACCEPTING DELIVERY AND RISK OF 
LOSS, AND THAT BUYER IS SATISFIED AS TO THE EQUIPMENT’S CONDITION. 
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(b) NEW EQUIPMENT. Notwithstanding any disclaimer of warranties elsewhere in the Agreement, if the Equipment purchased under this 
Agreement is sold as new equipment and identified as such in the Agreement, Seller warrants in accordance with this Paragraph for twelve 
(12) months from the date of manufacture that the Equipment shall be new upon delivery and free from major defects in materials and 
workmanship that prevent its normal use and operation under normal use and regular service and maintenance by Buyer. New Accessories 
shall carry the warranty of the manufacturer, which Seller shall assign to Buyer to the extent transferable. Provided Buyer provides written 
notice to Seller of any failure or defect in the Equipment within two (2) days after its discovery and within the applicable warranty period, 
Seller shall replace the Equipment or repair the defect. Failure to provide timely notice shall result in a limitation or voidance of this warranty. 
If Buyer does not grant access for repairs during normal working hours, which are 8:00 a.m. to 5:00 p.m., Monday through Friday, Buyer shall 
bear the cost of any overtime labor. This warranty does not extend to any Equipment that has been subjected to improper use, damaged by 
accident or abuse, or repaired or altered by Buyer without prior written authorization from Seller. THIS EXPRESS WARRANTY FOR NEW 
EQUIPMENT IS SELLER’S SOLE AND EXCLUSIVE WARRANTY AND RECOURSE UNDER THIS AGREEMENT FOR NEW 
EQUIPMENT, AND IT IS LIEU OF, AND SELLER EXCLUDES AND EXPRESSLY DISCLAIMS, ALL OTHER WARRANTIES, 
GUARANTEES, AND REPRESENTATIONS OF ANY KIND, EXPRESS OR IMPLIED, ORAL OR WRITTEN, WHETHER ARISING BY 
LAW, COURSE OF DEALING, COURSE OF PERFORMANCE, USAGE OF TRADE OR OTHERWISE, ANY (A) WARRANTY OF 
MERCHANTABILITY, (B) WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE AND (C) WARRANTY AGAINST INFRINGEMENT 
OF ANY PATENT, COPYRIGHT, TRADEMARK, TRADE SECRET OR OTHER PROPRIETARY RIGHTS OF A THIRD PARTY. 
 
(c) SERVICES. Seller warrants to Buyer that it shall perform the Services using personnel of required skill, experience, and qualifications 
and in a professional and workmanlike manner in accordance with generally recognized industry standards for similar services and shall 
devote adequate resources to meet its obligations under this Agreement. With respect to any Services subject to a claim under the warranty 
set forth in this Section, Seller shall, in its sole discretion, (i) repair or re-perform the applicable Services or (ii) credit or refund the price of 
such Services at the pro rata contract rate. The Seller shall not be liable for a breach of the warranties set forth in this Section unless: (i) 
Buyer gives written notice of the defective or non-conforming Goods or Services, as the case may be, reasonably described, to Seller within 
three (3) months of Seller’s performance of the Services and within four (4) days of the time when Buyer discovers the defect. This warranty 
does not extend to any defect caused by accident or abuse, or repaired or altered by Buyer without prior written authorization from Seller. 
EXCEPT FOR THE SERVICES WARRANTIES SET FORTH IN THIS SECTION, SELLER MAKES NO WARRANTIES WHATSOEVER 
WITH RESPECT TO THE SERVICES. ALL OTHER WARRANTIES, EXPRESS AND IMPLIED, ARE EXPRESSLY DISCLAIMED. 
 
(d) MANUFACTURER WARRANTIES. Seller hereby assigns to Buyer any warranties applicable to the Equipment received from a 
manufacturer to the extent such warranties are still applicable, in force and assignable.  Buyer hereby waives, and agrees that it will not 
assert, any claim of any nature whatsoever against Seller based on any manufacturer warranties. If any manufacturer warranties that remain 
valid and in force cannot be assigned or made available to Buyer, Seller agrees to use reasonable efforts at Buyer’s cost to enforce such 
warranties. 

 
12. DEFAULT; REMEDIES OF SELLER. Each of the following shall constitute an "Event of Default": (1) Buyer’s failure to make any required 

payment to Seller within ten (10) calendar days after its due date, including but not limited to Buyer’s failure to make timely payments in 

accordance with the payment schedules in Section 2(a) through 2(b) hereof; (2) Buyer’s failure in the performance of any other obligation 

under this Agreement and the continuance of such default for ten (10) calendar days after written notice thereof by Seller to Buyer; (3) any 

warranty, representation or statement made or furnished to Seller by or on behalf of Buyer proves to be false in any material respect; (4) any 

uninsured loss, theft, damage or destruction to, or the attempted sale or encumbrance by Buyer of, the Equipment, or any levy, seizure or 

attachment thereof or thereon, prior to payment of the Purchase Price in full; (5) Buyer’s insolvency, dissolution, winding up, termination of 

existence, or cessation or discontinuance of business prior to payment of the Purchase Price in full; (6) the appointment of a receiver of any 

part of, the assignment for the benefit of creditors by, or the commencement of any proceedings under any bankruptcy, reorganization or 

arrangement laws by or against, the Buyer prior to payment of the Purchase Price in full. Buyer acknowledges that any Event of Default will 
substantially impair the value of this Agreement to Seller; or (7) Buyer’s breach of any other agreement between Buyer and Seller, regardless 

of whether the effective date of such agreement is before or after the Effective Date. Upon the occurrence of any Event of Default and any 

time thereafter prior to payment of the Purchase Price in full, Seller may exercise one or more of the following remedies: (1) terminate this 

Agreement; (2) declare all unpaid payments under this Agreement to be immediately due and payable; (3) direct Buyer at its expense to 

promptly prepare the Equipment for pickup by Seller and take possession of the Equipment wherever found, and for this purpose enter upon 

any premises of Buyer and remove the Equipment, without any liability to Buyer or requirement for a suit, action, bond or other proceedings; 

(4) use, hold, sell, lease or otherwise dispose of the Equipment on the Site or any other location without affecting the obligations of Buyer as 

provided in this Agreement; (6) proceed by appropriate action either in law or in equity to compel Buyer’s performance or to recover damages 

sufficient to ensure that Seller receives the full benefit of it bargain under this Agreement, plus attorneys’ fees and any other expenses paid 

or incurred by Seller in connection with repossession, holding, repair and subsequent disposition of the Equipment; (7) apply any deposit or 
down payment specified in this Agreement to payment of Seller’s costs, expenses and attorneys’ fees incurred in enforcing this Agreement 

(provided, however, nothing herein shall be construed to mean that Seller’s damages are limited to the amount of such deposit or down 

payment); and (8) exercise any and all other rights of Seller under applicable law. These rights and remedies are nonexclusive and may be 

exercised concurrently or separately. Seller’s waiver of any Event of Default shall not constitute a waiver of any other Event of Default or of 

any other right under this Agreement or applicable law. 
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